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I. 
 

INTRODUCTION 

On May 6, 1904, Washington State executed James Champoux.2 Over the next 

hundred years, Washington executed seventy-seven more people. The most recent 

execution took place on August 28, 2001, when Mr. James Elledge was killed.3

In 1982, the Washington Supreme Court was asked to determine whether the newly 

enacted capital punishment statute could be administered in a fair, just and uniform 

fashion.

 

Throughout the century, Washington’s death penalty statute was altered, edited, and at 

times, abolished. Nevertheless, since 1981 – the year the current death penalty statute was 

enacted - Washington’s capital punishment has maintained a relatively unmodified 

existence.   

4 The Supreme Court concluded there were enough safeguards to ensure that the 

death penalty was fairly applied.5 After twenty years of actual experience with its capital 

punishment statue, has Washington’s death penalty been uniformly and fairly applied? 

Does the location of the crime, who commits the crime, or who the victim is, play a 

significant factor on whether death is sought and imposed?   

This paper reviews the trial reports that have been filed with the Washington Supreme 

Court pursuant to the current death penalty statute to determine trends and patterns of the 

administration of Washington’s death penalty. Specifically, this report analyzes the data 

as it relates to geographic location and race

                                                           
2 Washington State Department of Corrections. www.wa.gov/doc/deathpnlty.htm 
3 Id.  A breakdown of Washington’s executions under different death penalty statutes is: 
 * 1904 – 1909:   9 executions 
 * 1909 – 1913:  6 executions 
 * 1913 – 1919:  death penalty abolished 
 * 1919 – 1975:  58 executions 
 * 1975 – 1975:   death penalty abolished 
 * 1975 – 1977:  0 executions 
 * 1977 – 1981:  0 executions 
 * 1981 – present: 4 executions 
4 State v. Bartholomew, 98 Wn.2d 173, 654 P.2d 1170 (1982), reversed on other grounds, 463 U.S. 1203 
(1983). 
5 Id.  

.    
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II. 
 

HISTORICAL CONTEXT 

Washington’s capital punishment system has had a variety of changes over the last 

century. In 1904, death was the mandatory sentence upon a conviction of first-degree 

murder. In 1909, the legislature gave trial courts the discretion to punish first- degree 

murder with life imprisonment or death.6 Capital punishment was abolished in 19137 

only to be reinstated again in 1919.8   It remained unchanged and regularly used over the 

next fifty years. During that time, fifty-eight individuals were executed.9

In 1975, Washington’s death penalty was again abolished.

  
10 That same year, Initiative 

No. 316 was passed, which gave way to a new death penalty statue.11 This statute 

imposed a mandatory death penalty for all “Aggravated Murder in the First Degree” 

convictions. A person, therefore, would receive a sentence of death for First Degree 

Murder coupled with a statutorily defined aggravating factor. The statute was modified 

again in 1977 with the adoption of RCW 10.94, which allowed for a death sentence after 

a conviction of premeditated first-degree murder and special sentencing proceeding.12 

Under this statute, the sentencing jury was asked to determine whether guilt was 

established by “clear certainty”, whether aggravating factors and sufficient mitigating 

factors existed, and whether the defendant would commit additional violent acts in the 

future.13  Because a defendant who entered a plea would not be subject to the death 

penalty while someone who exercised his or her right to a trial could be, the statute was 

held to be unconstitutional since it created an inequitable sentencing scheme.14

                                                           
6 Act of Mar. 22, 1909, ch.249, sec. 140, 1909 Wash. Laws 890. 
7 Act. of Mar.22, 1913, ch. 167 sec. 1, 1913 Wash. Laws 581. 
8 Act of Mar. 14, 1919, ch. 112, Sec. 1, 1919 Wash. Laws 273. 
9 Supra footnote #2.  
10 Washing Criminal Code Act of 1975, ch. 260, Sec. 9A.92.010(125), 1975 Wash. Laws 1st Ex. Sess. 817, 
862. 
11 1975 – 1976 Wash. Laws 2d Ex. Sess. 17 (codified at Wash. Rev. Code Ann. Sec. 9A.32.045 - .047 
(1977)(repealed 1981). 
12 Act of June 10, 1977, ch. 206, 1977 Wash. Laws 1st Ex. Sess. 774 (codified at Wash. Rev. Code Ann. Ch. 
10.94  (1980) (repealed 1981). 
13 Id. 
14 State v. Frampton, 95 Wn.2d 469, 627 P.2d 922 (1981) and State v. Martin, 94 Wn.2d 1, 614 P.2d 164 
(1980)(The Washington Supreme Court concluded the statute unconstitutional because it "chill[ed] a 
defendant's constitutional rights to plead not guilty and demand a jury trial and violated due process... They 
do not meet the standards of the state or federal constitutions."). 
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Washington enacted the current death penalty scheme in 1981.15

• The defendant is convicted beyond a reasonable doubt of premeditated first 

degree murder

 Under RCW 10.95, 

death can only be imposed if the following occurs: 

16

• The State proves beyond a reasonable doubt that at least one statutory 

aggravating factor applies

; 

17

• At the conclusion of the special sentencing proceeding the jury affirmatively 

answers whether “having in mind the crime of which the defendant has been 

found guilty, are convinced beyond a reasonable doubt that there are not 

sufficient mitigating circumstances to merit leniency

; 

18

• The Washington Supreme Court conducts a proportionality review of a death 

sentence to determine: (1) whether there was sufficient evidence to justify the 

death sentence; (2) whether the defendant was mentally retarded; (3) whether it 

was brought on by passion or prejudice; and (4) whether the sentence was 

excessive or disproportionate.

; and 

19

The first challenge to RCW 10.95 took place a year later, when the court heard State 

v. Bartholomew.

 

20 In Bartholomew, the defendant appealed his conviction for aggravated 

first-degree murder and his death sentence. Bartholomew challenged the constitutionality 

of RCW 10.95 under the Eighth and Fourteenth Amendments on its face or as applied to 

the defendant, and whether the sentence of death should be invalid based on erroneous 

exclusion of jurors.21

                                                           
15 Act of May 14, 1081, ch. 138, 1981 Wash. Laws 535 (codified at Wash. Rev. Code ch. 10.95 (1981)).  
16 16 RCW 10.95.020. “First Degree Murder” under this statute is defined by RW 9A.32.030(1)(a)(“With a 
premeditated intent to cause the death of another person, he causes the death of such person or of a third 
person.”). 
17 See footnote #29 for a list of the statutory aggravating factors. 
18 RCW 10.95.060(4) 
19 RCW 10.95.130. 
20State v. Bartholomew, 98 Wn.2d 173, 654 P.2d 1170 (1982), reversed on other grounds, 363 U.S. 1203 
(1983). 
21 The defense argued that jurors were erroneously excluded for cause based on their “thought” or 
“believed” that they could not vote for the death penalty no matter what the evidence, in violation of 
Witherspoon v. Illinois, 391 U.S. 510, 20 L.Ed 2d 776, 88 S. Ct. 1770 (1968). Id at 175 (1982). 

 The Bartholomew court concluded the death sentence should be 

overturned because Washington’s capital punishment scheme was unconstitutional to the 

extent that it failed to “limit in any significant way the evidence that the prosecution may 
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present at the sentencing phase of capital proceedings.”22 Nevertheless, the court refused 

to strike down the statutory scheme in its entirety, holding that the constitutional infirmity 

could be remedied by restrictive application of the severability provision of RCW 

10.95.900.23

The Washington Supreme Court was further asked in Bartholomew to consider 

whether the procedures devised by the Legislature to facilitate the imposition of the death 

penalty was constitutional. Specifically, the question posed was whether the newly 

enacted death penalty scheme comported with the requirements laid down by the United 

States Supreme Court in Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346, 92 S.Ct 2726 

(1972).

 

24

Until Furman, special consideration of the death penalty had been given in only two 

cases.

   

25

After Furman, the U.S. Supreme Court upheld a revised Georgia statute because it 

provided additional safeguards. There was a bifurcated trail, in which the defendant’s 

guilt is determined in the first phase, and if necessary, the decision regarding the 

punishment is decided in the second phase. A sentence of death could only be imposed 

upon a conviction of murder accompanied by an aggravating factor and death was never 

 The United States Supreme Court took a dramatic reversal in Furman v. Georgia, 

408 U.S. 238, 33 L.Ed.2d 346, 92 S. Ct. 2726 (1972). Each member of the United States 

Supreme Court wrote an opinion with a majority nullifying the capital punishment laws 

of 39 states and the District of Columbia.  Justices Brennan and Marshall concluded the 

death penalty violated the Eighth Amendment proscription of cruel and unusual 

punishment in every case.  Justices Douglas, Stewart, and White struck down the statutes 

due to the manner of its application.  Justices, Burger, Powell, Blackmun, and Rehnquist, 

refused to strike down the penalty, concluding the capital punishment was a legislative 

issue rather than judicial.  

                                                           
22 Id. at 176 (1982). 
23 Id.  
24 Id. at 180 (1982). 
25 Witherspoon v. Illinois, 391 U.S. 510, 20 L.Ed. 2d 776, 88 S. Ct. 1770 (1968) and McGrath v. California, 
402 U.S. 183, 28 L.Ed. 2d 711, 91 S.Ct. 1454 (1971).  In Witherspoon, the court condemned the practice of 
allowing prospective jurors in capital cases to be excluded for cause if they expressed the general 
objections to the death penalty. In McGrath, the defendants argued that the jury’s discretion to impose the 
death penalty violated due process because it was not limited or directed in any way by guidelines or 
standards.  Justice Harlan, writing for the majority, referred to the death penalty’s history to refute the 
argument.  
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mandatory. Finally, upon imposition of a death sentence, the Georgia Supreme Court 

must consider three matters: (1) whether death was imposed under the influence of 

passion and prejudice; (2) whether the evidence supported the jury's finding of statutory 

aggravating circumstances; and (3) whether the sentence was disproportionate to 

sentences in similar cases.26

The crucial opinions in Furman are those of the Justices who overturned the 
death penalties before them without going so far as finding capital punishment   
absolutely prohibited by the Eighth Amendment. See 

  

The Bartholomew Court, returned to the concerns outlined a decade earlier in Furman 

to consider whether RCW 10.95 would protect against racial disparity, selective 

prosecution, or infrequent imposition.  

Gregg v. Georgia, 428 
U.S. 153, 169 n.15, 49 L. Ed. 2d 859, 96 S. Ct. 2909 (1976). Justice Douglas 
was concerned with the selective application of the penalty to the poor and to 
unpopular minorities. He wrote that discretionary death statutes (of the type 
upheld in McGautha) violated the Eighth Amendment because they were 
"pregnant with discrimination." Furman, 408 U.S. at 256-57. Justice Stewart 
voiced similar concerns and concluded that the Eighth Amendment prohibited 
the imposition of the death penalty "wantonly" and "freakishly" on a 
capriciously selected random handful of defendants. Furman, 408 U.S. at 310. 
Justice White argued that the infrequency of the imposition of the death penalty 
nullified any deterrent or retributive value it might have, and that moreover 
"there is no meaningful basis for distinguishing the few cases in which it is 
imposed from the many cases in which it is not." Furman, 408 U.S. at 313.27

In upholding RCW 10.95, the Bartholomew court found solace in the statute’s 

automatic review process and believed it would safely put the death penalty under the 

scrutiny of the Supreme Court and therefore assure against the infirmities that spurred 

Furman.

 
 

28

                                                           
26 Gregg, 428 U.S. 198 
27 State v. Bartholomew, 98 Wn.2d 173, 181 – 182 (1982). 
28 Id., at 190: 

 The court concluded: 

The review system approved in Gregg v. Georgia is substantially similar. See 428 U.S. at 198. 
The plurality placed significance on the review process, stating that  

 the review function of the Supreme Court of Georgia affords additional 
assurance that the concerns that prompted our decision in Furman are not 
present to any significant degree in the Georgia procedure applied here. 

Gregg v. Georgia, 428 U.S. 153, 207, 49 L. Ed. 2d 859, 96 S. Ct. 2909 (1976). The review procedures 
approved in Proffitt v. Florida, supra, and Jurek v. Texas, supra, were, however, considerably less 
elaborate than the Washington procedure. 

http://www.lexis.com/research/buttonTFLink?_m=032ea07a18714989dfd60d2dc61ca2c4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=20&_butInline=1&_butinfo=%3ccite%20cc%3d%252�
http://www.lexis.com/research/buttonTFLink?_m=032ea07a18714989dfd60d2dc61ca2c4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=20&_butInline=1&_butinfo=%3ccite%20cc%3d%252�
http://www.lexis.com/research/buttonTFLink?_m=032ea07a18714989dfd60d2dc61ca2c4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%252�
http://www.lexis.com/research/buttonTFLink?_m=032ea07a18714989dfd60d2dc61ca2c4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=22&_butInline=1&_butinfo=%3ccite%20cc%3d%252�
http://www.lexis.com/research/buttonTFLink?_m=032ea07a18714989dfd60d2dc61ca2c4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=23&_butInline=1&_butinfo=%3ccite%20cc%3d%252�
http://www.lexis.com/research/buttonTFLink?_m=d89ae655c40df8dc67ca5c8320d1f961&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=86&_butInline=1&_butinfo=%3ccite%20cc%3d�
http://www.lexis.com/research/buttonTFLink?_m=d89ae655c40df8dc67ca5c8320d1f961&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=87&_butInline=1&_butinfo=%3ccite%20cc%3d�
http://www.lexis.com/research/buttonTFLink?_m=d89ae655c40df8dc67ca5c8320d1f961&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=88&_butInline=1&_butinfo=%3ccite%20cc%3d�
http://www.lexis.com/research/buttonTFLink?_m=d89ae655c40df8dc67ca5c8320d1f961&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b98%20Wn.2d%20173%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=89&_butInline=1&_butinfo=%3ccite%20cc%3d�


 7 

In sum, the Washington statute shares the principal features of the approved 
schemes: Capital crimes are limited to premeditated murder; the death sentence 
may not be imposed unless additional aggravating factors are found by the jury; 
sentencing is considered at a separate phase of the trial at which the sentencer 
may consider a variety of factors in addition to the crime itself in determining 
whether or not to impose death; and each death sentence is subject to an 
elaborate automatic review procedure which brings it under the scrutiny of this 
court. The Washington procedure therefore conforms in broad outline to 
approved schemes.29

 In short, the court believed the automatic review procedure would allow the Court to 

oversee the administration of Washington’s death penalty since it could review the trial 

report questionnaires to determine whether the imposition of the death penalty was based 

on race or arbitrarily applied.

 
 

30

III. WASHINGTON’S DEATH PENALTY SCHEME 

 But what does a review of the trial reports filed since 

Bartholomew demonstrates?      
 

 
Under RCW 10.95, a prosecuting agency may only seek a death sentence against 

those individuals charged with premeditated aggravated first-degree murder. As presently 

enacted, there are fourteen statutory aggravating factors with a few consisting of multiple 

subsections.31

                                                           
29 State v. Bartholomew, at 192. 
30 See State v. Gentry, 125 Wn.2d 570, 655-656 (1995)(Court reviews the trial report questionnaires to 
determine whether a pattern of imposition of the death penalty based upon race of defendant or victim 
exists). See also State v. Benn, 120 Wn.2d 631, 680 – 693 (1993)(Court reviewed the trial report 
questionnaires to determine whether a death sentence was disproportionate). See also State v. Lord, 117 
Wn.2d 829, 822 P.2d 77 (1991) cert. denied, 113 S.Ct. 164 (1992)(Court concludes that in order to 
determine two systemic problems in a death sentence, random arbitrariness and race, a review of the pool 
of cases set out in RCW 10.95.120 should be done). 
31 RCW 10.95.020 sets out the list of aggravated factors:   

  After an arraignment on aggravated first-degree murder, the prosecuting 

(1) The victim was a law enforcement officer, corrections officer, or a fire fighter 
who was performing his or her official duties at the time of the act resulting in death and the victim 
was known or reasonably should have been known by the person to be such at the time of the killing; 
(2) At the time of the act resulting in the death, the person was serving a term of imprisonment, had 

escaped, or was on authorized or unauthorized leave in or from a state facility or program for the 
incarceration or treatment of persons adjudicated guilty of crimes; 
(3) At the time of the act resulting in death, the person was in custody in a county or county-city jail 
as a consequence of having been adjudicated guilty of a felony;  
(4) The person committed the murder pursuant to an agreement that he or she would receive money or 
any other thing of value for committing the murder;  
(5) The person solicited another person to commit the murder and had paid or had agreed to pay 
money or any other thing of value for committing the murder;  
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agency has 30- days to file a written notice of a special sentencing proceeding.32 This 

time period may be, and often is, extended for good cause.33 In determining whether to 

file a notice, the prosecutor is to determine whether “there are not sufficient mitigating 

circumstances to merit leniency.”34During this period, a defendant may not plead guilty 

without the consent of the prosecuting attorney.35

If a notice is not filed within the time period, the prosecuting attorney may not request 

the death penalty.

  

36

                                                                                                                                                                             
(6) The person committed the murder to obtain or maintain his or her membership or to advance his or 
her position in the hierarchy of an organization, association, or identifiable group;  

 When a special sentencing notice is filed, a fact-finder must first 

determine whether the defendant is guilty of aggravated first-degree murder. If a jury 

(7) The murder was committed during the course of or as a result of a shooting where the discharge of 
the firearm, as defined in RCW 9.41.010, is either from a motor vehicle or from the immediate area of 
a motor vehicle that was used to transport the shooter or the firearm, or both, to the scene of the 
discharge;  
(8) The victim was:  
(a) A judge; juror or former juror; prospective, current, or former witness in an adjudicative 
proceeding; prosecuting attorney; deputy prosecuting attorney; defense attorney; a member of the 
indeterminate sentence review board; or a probation or parole officer; and  
(b) The murder was related to the exercise of official duties performed or to be performed by the 
victim;  
(9) The person committed the murder to conceal the commission of a crime or to protect or conceal 
the identity of any person committing a crime, including, but specifically not limited to, any attempt 
to avoid prosecution as a persistent offender as defined in RCW 9.94A.030;  
(10) There was more than one victim and the murders were part of a common scheme or plan or the 
result of a single act of the person;  
(11) The murder was committed in the course of, in furtherance of, or in immediate flight from one of 
the following crimes:  
(a) Robbery in the first or second degree;  
(b) Rape in the first or second degree;   
(c) Burglary in the first or second degree or residential burglary;  
(d) Kidnapping in the first degree; or  
(e) Arson in the first degree;  
(12) The victim was regularly employed or self-employed as a newsreporter and the murder was 
committed to obstruct or hinder the investigative, research, or reporting activities of the victim;  
(13) At the time the person committed the murder, there existed a court order, issued in this or any 
other state, which prohibited the person from either contacting the victim, molesting the victim, or 
disturbing the peace of the victim, and the person had knowledge of the existence of that order;  
(14) At the time the person committed the murder, the person and the victim were "family or 
household members" as that term is defined in RCW 10.99.020(1), and the person had previously 
engaged in a pattern or practice of three or more of the following crimes committed upon the victim 
within a five-year period, regardless of whether a conviction resulted:  
(a) Harassment as defined in RCW 9A.46.020; or  

(b) Any criminal assault. 
32 RCW 10.95.040(1) 
33 Id. 
34 Id. 
35 RCW 10.95.040(2). 
36 RCW 10.95.040(3). 

http://search.leg.wa.gov/wslrcw/RCW%20%20%209%20%20TITLE/RCW%20%20%209%20.%2041%20%20CHAPTER/RCW%20%20%209%20.%2041%20.010.htm�
http://search.leg.wa.gov/wslrcw/RCW%20%20%209%20%20TITLE/RCW%20%20%209%20.%2094A%20CHAPTER/RCW%20%20%209%20.%2094A.030.htm�
http://search.leg.wa.gov/wslrcw/RCW%20%2010%20%20TITLE/RCW%20%2010%20.%2099%20%20CHAPTER/RCW%20%2010%20.%2099%20.020.htm�
http://search.leg.wa.gov/wslrcw/RCW%20%20%209A%20TITLE/RCW%20%20%209A.%2046%20%20CHAPTER/RCW%20%20%209A.%2046%20.020.htm�
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returns a guilty verdict, then the same jury is reconvened for the special sentencing 

proceeding.37 If, however, a judge finds the defendant guilty, a twelve-person jury is 

impaneled for the special sentencing hearing. During the special sentencing hearing, a 

jury is to consider statutory and non-statutory mitigating factors.38 Both parties have 

preemptory challenges, are allowed to make an opening statement, admit evidence, and if 

necessary, present rebuttal evidence.39

After the conclusion of the evidence and argument, the jury is asked to deliberate on 

the following question: “Having in mind the crime of which the defendant has been found 

guilty, are you convinced beyond a reasonable doubt that there are not sufficient 

mitigating circumstances to merit leniency?”

  

40 There are only two sentencing options at 

the special sentencing phase: life without the possibility of parole or death. A jury must 

be unanimous before they can answer the statutory question in the affirmative and give a 

death sentence.41

                                                           
37 RCW 10.95.050(3). 

 If the jury is not unanimous or unanimously answers the question in the 

38 RCW 10.95.070 Special sentencing proceeding -- Factors which jury may consider in deciding whether 
leniency merited. 
In deciding the question posed by RCW 10.95.060(4), the jury, or the court if a jury is waived, may 
consider any relevant factors, including but not limited to the following:  

(1) Whether the defendant has or does not have a significant history, either as a juvenile or an adult, of 
prior criminal activity;  

(2) Whether the murder was committed while the defendant was under the influence of extreme mental 
disturbance;  

(3) Whether the victim consented to the act of murder;  

(4) Whether the defendant was an accomplice to a murder committed by another person where the 
defendant's participation in the murder was relatively minor;  

(5)  Whether the defendant acted under duress or domination of another person;  

(6) Whether, at the time of the murder, the capacity of the defendant to appreciate the wrongfulness of 
his or her conduct or to conform his or her conduct to the requirements of law was substantially 
impaired as a result of mental disease or defect. However, a person found to be mentally retarded 
under RCW 10.95.030(2) may in no case be sentenced to death;  

     (7) Whether the age of the defendant at the time of the crime calls for leniency; and  

     (8) Whether there is a likelihood that the defendant will pose a danger to others in the future. 
39 RCW 10.95.050(4) and 10.95.060(1). 
40 RCW 10.95.060(4). 
41 RCW 10.95.060(4). 

http://www.leg.wa.gov/RCW/index.cfm?fuseaction=section&section=10.95.060�
http://www.leg.wa.gov/RCW/index.cfm?fuseaction=section&section=10.95.030�
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negative, then the sentence is life without the possibility of parole. Death, however, can 

never be imposed on a person deemed mentally retarded.42

 Upon a conviction of Aggravated First-Degree Murder and regardless of the imposed 

sentence, the trial court is mandated to file within 30 days with the Washington Supreme 

Court a completed pre-printed trial questionnaire.

   

43 This pre-printed trial report form 

requests information about the defendant, the trial, the special sentencing proceeding, the 

victim, the representation of the defendant, whether a death notice was filed, and a 

chronology of the case.44 Additionally the reports request specific information pertaining 

to race of the defendant, the victim, the jury, and the respective county’s racial 

population.45

When death is imposed, the Washington Supreme Court is required to conduct an 

automatic review.

  

46The Court looks at four considerations: (1) whether there was 

sufficient evidence to justify the death sentence; (2) whether the defendant was mentally 

retarded; (3) whether it was brought on by passion or prejudice; and (4) whether the 

sentence was excessive or disproportionate.47

 (b) Whether the sentence of death is excessive or disproportionate to the 
penalty imposed in similar cases, considering both the crime and the 
defendant. For the purposes of this subsection, "similar cases" means cases 
reported in the Washington Reports or Washington Appellate Reports since 
January 1, 1965, in which the judge or jury considered the imposition of 
capital punishment regardless of whether it was imposed or executed, and 
cases in which reports have been filed with the supreme court under RCW 

 RCW 10.95.130(2)(b) – which defines the 

“pool” of cases for the proportionality review – states: 

 

10.95.120; 
 

 The reports filed pursuant to RCW 10.95.120 are used to make up the “pool” of 

cases for a proportionality review.   This “pool” includes cases in which the death penalty 

was sought and those in which it was not.48

                                                           
42 RCW 10.95.030(2) (a) – (e) 
43 RCW 10.95.120 

  

44 Blank trial report questionnaires may be found at 
http://www.courts.wa/gov/courts/supreme/clerks/tjreport.doc. 
45 Id. 
46 RCW 10.95.100 
47 RCW 10.95.130. 
48 State v. Lord, 117 Wn.2d 829, 907 (1991). 

http://www.leg.wa.gov/RCW/index.cfm?fuseaction=section&section=10.95.120�
http://www.courts.wa/gov/courts/supreme/clerks/tjreport.doc�
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 This proportionality review process was included in Washington’s death penalty 

statute in response to the United States Supreme Court decision in Furman v. Georgia,49 

which prohibits sentencing procedures that create a substantial risk that death, will be 

imposed in an arbitrary and capricious manner.50

[T]his court is not required to determine that less than a death sentence was 
never imposed in a case with some similar characteristics. On the contrary, we 
view it to be our duty under the similarity standard to assure that no death 
sentence is affirmed unless in similar cases throughout the state the death 
penalty has been imposed generally and not ‘wantonly and freakishly’ imposed, 
. . . (emphasis added).

 The Washington Supreme Court – 

while seeking guidance to apply its proportionality statute - looked to Georgia’s 

proportionality review process in its revised statute:  

51

IV. TRIAL REPORTS - GENERAL INFORMATION 

 
 

Because Washington’s proportionality review has been repeatedly and consistently 

sought to alleviate the types of major systemic problems identified in Furman (e.g., 

random arbitrariness and imposition of the death sentence based on race), a review of the 

data (i.e., trial reports) must be done to determine whether these problems exist.     

 

Four years ago, a staff attorney with the Washington Association of Prosecuting 

Attorneys published “Shattering Myths: A Factual Analysis of Washington’s Death 

Penalty Practices.” Among other things, “Shattering Myths” purported to review the trial 

reports filed at the time with the Washington Supreme Court to analyze Washington’s 

capital punishment statute as it relates to geographic location and race.  The report 

concluded that Washington’s death penalty statute was not administered 

disproportionately by geographic location52 and that there was no pattern to suggest it 

was being imposed based upon race.53

                                                           
49 408 U.S. 238, 33 L.Ed. 2d 346, 92 S. Ct. 2726 (1972). 
50 State v. Lord, 117 Wn.2d 829, at 908 (1991). 
51 Lord, at 909 citing  State v. Harris, 106 Wn.2d 784, 798 (quoting Moore v. State, 233 Ga. 861, 864 
(1975). 
52 “Shattering Myths: A Factual Analysis of Washington’s Death Penalty Practices.” Page 9 
53 Id at page 5. 
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In 2000, when “Shattering Myths” was published, there were 170 “death eligible”54 

cases.55 The prosecuting attorneys filed death notices in 72 of those cases (42%), and 

death was imposed on 26 individuals (15%).56

A. Data Used 

 Since, there has been an increase in all 

three categories. The number of “death eligible” trial reports has reached 236, an increase 

of approximately 30%. Additionally, the number of death notices filed has increased to 

79 and death sentences have reached 30.  

A analysis of the current reports filed with the Washington Supreme Court suggest 

that geographic location as well as race does play a disproportionate factor in the 

administration of Washington’s death penalty statute.  

  

There are 266 trial reports currently filed with the Washington Supreme Court.  Not 

all of them were considered in deriving at the table set out below. Instead, the 

information was based on the 233 “death eligible” trial reports presently filed. The 

following “rules” were applied: 

 
1. General Information: 

 
Of the 266 trial reports: 
 
• Three reports have sub-numbers (i.e., #016, #034, and #097 each have a 

companion #016(a), #034(a), and #097(a)). Information from trial reports #016 
(Kincaid, Yakima), #034 (St. Pierre, Pierce), #034(a) (St. Pierre, Pierce) and 
#097(a) (Fountain, King) was used.57

 
 

                                                           
54 “Death eligible” means that a death sentence could have been sought. In some instances, a death sentence 
would have been barred (i.e., juvenile defendants or mentally retarded defendants).  
55 “Shattering Myths.” Page 4.  
56 Id.  
57 Trial report #016(a) (Nedley, King) was not included since Mr. Nedley was tried, convicted and 
sentenced to death before 1981. Mr. Nedley’s sentence was ultimately reversed since the pre-1981 statute 
was deemed unconstitutional. Consequently, this information was not included in these tables that reflect 
the administration of Washington’s capital punishment under the current death penalty statute. Trial reports 
#097 and #097(a) consist of the same defendant and same incident. Only information from one trial report, 
#097(a), was included. Although trial reports #034 and #034(a) have the same defendant, St. Pierre, the 
information included is from two different incidents. Therefore, information from both reports was 
included. 
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• Six defendants have duplicate trial reports.58

 

 Only information from one of each 
defendant’s trial reports was included.   

• One defendant was not death eligible for a sentence of death since he would have 
been considered “mentally retarded” under RCW 10.95.030.59

 

 His report was not 
included. 

• Twenty-five (25) defendants were juveniles at the time of the offenses thus 
making them ineligible for a potential death sentence.60

 

 See State v. Furman, 122 
Wn.2d 440, 858 P.2d 1092 (1993). Their reports were not included. 

• Where the State initially filed a death notice, but subsequently withdrew the 
notice were considered “death notice filed” cases.61

 
 

• Where a conviction or sentence was reversed, the initial decision to file and the 
sentencing decision were used.   

 
2. Geographic Information: 

 
• Due to heavy pre-trial publicity, some cases were moved to another county. Under 

this situation, one county prosecutor may have filed a death notice, but jurors 
from another county may have decided the sentence. The county in which the 
notice was filed was used.62

 
 

3. Race Information: 
 

For tables that refer to race of the defendant and/or the victim, the following “rules” 

were followed:  

• If the trial report indicated the race was of mixed parentage (i.e., partially Native 
American, or partially Hispanic), we determined the racial classification by 

                                                           
58 Mitchell Rupe (#007 and #031, Thurston), James Brett (#125 and #200, Clark), James Fountain (#097 
and #097(a), King), Richard Pirtle (#132 and #262, Spokane), Brian Lord (#049 and #259, Kitsap), and 
Gary Benn (#075, #263, Pierce). 
59 See Mario Ortiz (#001, Whatcom). Trial report indicates IQ of Mr. Ortiz is 47. 
60 Stevenson (#050/Clark); McNeil (#061, Yakima); Cummings (#067, Walla Walla); Rice (#070, Yakima), 
Furman (#073, Kitsap); Harris (#110, Pierce); Massey (#111, Pierce); Hofstetter (#122, Pierce); Gilbert 
(#134, Klickitat); Bourgeois (#139, King); Delbosque (#145, Mason); Haag (#149, Cowlitz); Ngoeung 
(#161, Pierce); Skay (#170, Snohomish); Bassett (#171, Grays Harbor); Boot (#189, Spokane); Munguia 
(#195, Benton); Loukaitis (#196, Grant); Thang (#206, Spokane); Comeslast (#208, Spokane); Weaver 
(#209, Whatcom); Lambert (#222, Grant); Lembcke (#223, Stevens); Leo (#226, Pierce); Phet (#246, 
Pierce). 
61 See Ridgway (#265, (King). The State initially filed a death notice against Mr. Ridgway, but withdrew 
the notice before the trial began and the defendant entered a plea of guilty. 
62 See trial report #174 (Blackwell), who was charged in King County but the case was heard in Snohomish 
County. 
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reviewing how the trial court compared the defendant’s/victim’s race with the 
population of the county.63

 
 

• If the case involved multiple victims, and there was more than one race, the case 
was classified as “multiple victim/multiple races.” 

 
• We used “other” where the trial report indicated the race was unknown, not filled 

in, or when the race given did not fit into one of the generic classifications (i.e., 
Caucasian, African-American, Hispanic, Native-American, or Asian). 

 
B. General Death Notice and Death Sentence Information  
 

Since 1981, there have been 236 “death eligible” trial reports filed with the 

Washington Supreme Court. Of these cases, the prosecuting attorney has filed a death 

notice in 79 cases (33%). Death sentences have been imposed in 30 of the death notice 

cases (38%).64

• Sixteen individuals have had their convictions reversed.

 The following is a breakdown of the 30 death sentences:   
65 Many of which have 

ultimately resulted in life sentences.66

 
 

• There are nine individuals currently under a sentence of death.67

 
 

• There have been four executions since 1981,68 three of which were “volunteers” 
thus effectively waiving review of their cases.69

                                                           
63 See trial report #060(Kroll, Asotin). In Kroll, the trial court indicated the defendant’s race as “½  
caucasian and ½ American Indian” but stated that “90% of the county’s population” was the same race as 
the defendant.  
64 There are actually 31 death sentences but one (Furman #073) was a juvenile at the time of his offense and 
the sentence was reversed. The thirty death sentences are: Bartholomew (#003), Clark (#175), Finch 
(#154), Jeffries (#015), Luvene (#135), Mak (#013), Rupe (#031), Roberts (#176), Benn (#075), Pirtle 
(#132), Brett (#125), Harris (#029), Lord (#049), Marshall (#181), Rice (#043), Brown (#140), Cross 
(#220), Elmore (#165), Stenson (#144), Yates (#251), Davis (#180), Gentry (#119), Gregory (#216), 
Thomas (#194), Woods (#177), Dodd (#076), Campbell (#009), Sagastegui (#160), Elledge (#183), and 
Hazen (#039). 
65 State v. Bartholomew, 98 Wn.2d 173; Mak v. Blodgett, 970 F.2d 614; Rupe v. Wood 93 F.3d 1434; State 
v. Clark, 143 Wn.2d 731; State v. Finch, 137 Wn.2d 792; Jeffries v. Wood, 75 F.3d 491; State v. Luvene, 
127 Wn.2d 690; State v. Roberts, 142 Wn.2d 471; Benn v. Lambert, 283 F.3d 1040; Pirtle v. Morgan, 313 
F.3d 1160, In Re Restraint of Brett, 142 Wn.2d 868; Harris v. Wood, 64 F.3d 1432; Lord v. Wood, 184 F.3d 
1083; State v. Marshall, 144 Wn.2d 266; Rice v. Wood, 44 F.3d 1396; Thomas v. State,  150 Wn.2d 821 
(2004). 
66 Bartholomew (re-sentenced to LWOP); Clark (re-sentencing pending); Finch (re-sentenced to LWOP); 
Jeffries (re-sentenced to LWOP); Luvene (re-sentenced to LWOP); Mak (re-sentenced to LWOP); Rupe 
(re-sentenced to LWOP); Roberts (re-sentenced to LWOP); Benn (state not seeking death); Pirtle (re-
sentenced to LWOP); Brett (Pending); Harris (released, not recharged); Lord (State no longer seeking 
death); Marshall (State no longer seeking death); and Rice (re-sentenced to LWOP). 
67 Brown (#140, King), Cross (#220, King), Elmore (#165, Whatcom), Stenson (#144, Clallam), Yates 
(#251, Pierce), Davis (#180, Pierce), Gentry (#119, Kitsap), Gregory (#216, Pierce), Thomas (#194, 
Pierce), Woods (#177, Spokane). 
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• One individual committed suicide.70

 

 

V. SPECIFIC FINDINGS 

 

A. GEOGRAPHIC LOCATION 

The decision on whether to file a death notice is left to each elected official in each 

county. Under Washington law, the only standard or protocol that guides this decision is 

RCW 10.95.040(1), which states that “[a] prosecuting attorney shall file a written notice 

of a special sentencing proceeding to determine whether or not the death penalty should 

be imposed when there is reason to believe that there are not sufficient mitigating 

circumstances to merit leniency.” (Italics added).  Case law fails to give any additional 

guidance. Instead case law merely states that the prosecutor’s decision is to be guided by 

an “individualized weighing of the mitigating factors.” 71 Some have claimed 

“prosecuting attorneys frequently consult with their colleagues in capital cases in an 

effort to standardize the decisions made and procedures used in capital cases.”72 There 

are no formulated standards or protocols, however, to ensure that this consultation takes 

place. Moreover, the prosecuting attorney is not required to set forth his or her basis for 

either filing or not filing a death notice. Instead, there are thirty-nine counties with thirty-

nine different standards, and in some counties no standards at all.73

 The “individualized weighing of the mitigating factors” as promulgated by case law 

is often replaced by an overall concern with the costs associated with capital punishment. 

 A review of the trial 

reports demonstrate that this county-by-county, prosecutor-by-prosecutor approach – 

coupled with the lack of formulated protocol – often make these decisions widely 

different based on geographic location.  

                                                                                                                                                                             
68 Dodd (#076), Campbell (#009), Sagastegui (#160), Elledge (#183). 
69 See State v. Elledge, 144 Wn.2d 62, 26 P.2d 271 (2001); State v. Sagastegui, 135 Wn.2d 67, 954 P.2d 
1311 (1998); and State v. Dodd, 120 Wn.2d 1, 838 P.2d 86 (1992). 
70 Hazen (#039). 
71 State v. Pirtle, 127 Wn.2d 628 (1995) citing In Re Harris, 111 Wn.2d 691, 693, 763 P.2d 823 (1988) 
cert. denied 490 U.S. 1075, 104 L. Ed. 2d 651, 109 S.Ct. 2088 (1989). 
72 “Shattering Myths”, page 8:(footnotes omitted).  
73 In State v. Opel (Snohomish), defense counsel sent a public request to elected officials in each county to 
obtain their decision-making standards.  Many counties did not respond; some indicated they would refer to 
case law and the statute, some indicated they had no written standards, while few did.    
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Consequently, the decision to file a death notice may be driven solely on whether the 

county can afford it. This phenomenon was demonstrated in a Seattle Post-Intelligencer 

article, where reporter Lise Olson stated:  

Spokane County Prosecutor Steve Tucker brokered the deal [a guilty plea 
by Mr. Robert Yates] and traded away a possible death sentence for cost 
savings and closure for the victims’ family. Prosecutors face a varying 
degree of pressure to plea-bargain capital cases rather than endure costly 
trials followed by a decade or more or appeals. A few flatly concede they 
couldn’t afford to go to trial. John R. Henry, prosecutor since 1989 in tiny 
Garfield County, has never had a death penalty case – and vows he never 
will. ‘We’re so small, I could never afford a death-penalty case.’74

Death penalty cases aren’t moneymakers for small counties. If there is any 
financial reason behind filing a death penalty case, it would be not to do so. 
Substantially more is spent by the county than is ever reimbursed.

 
 

Franklin County Prosecutor Steve Lowe also echoed this “financial decision 

standard”, while disputing the defense’s claim that Franklin County had a substantial 

financial incentive to pursue the death penalty due to budget shortages, he stated: 

75

Just recently, Pierce County Prosecutor Gerry Horne has indicated that financial 

costs associated with capital punishment will play a factor in his decision whether to file 

death notices.

 
 

76

These widely different decisions were also demonstrated in the case of Robert Yates. 

Mr. Yates was charged in multiple counties with multiple aggravated murder cases. 

Although the same defendant was charged with similar crimes,

 

77

                                                                                                                                                                             
 

 death was sought in one 

county but declined in others.  

Arbitrary factors - such as costs - coupled with the lack of statewide standards or 

protocols to guide the decision-making process appear to lead to a disproportionate 

administration of Washington’s death penalty. 

 

74 One Killer, Two Standards, Seattle Post-Intelligencer (August 7, 2001), Lise Olson. 
www.seattlepi.nwsource.com. 
75 Vasquez Attorneys’ Claims Disputed, Tri-City Herald (July 11, 2001), Janine Jobe. www.tri-
cityhearald.com. 
76 High costs force prosecutor to be selective in capital cases. Expensive process rarely results in execution, 
Karen Hucks, The News Tribune (South Sound Edition) Tacoma, Wash.: Jul 4, 2003.  pg. A.01 
77 Interestingly, Pierce County while seeking the death penalty sought to introduce the homicides from the 
other counties to establish a “common scheme or plan.”  

http://www.seattlepi.nwsource.com/�
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1. General Application Throughout Washington State: 

Since 1981, twenty-five (25) of Washington’s thirty-nine (39) counties have had at 

least one Aggravated First-Degree murder conviction. 78 Chart 1.  Although 64% of 

Washington Counties have had at least one death eligible conviction, death notices have 

been filed in less than half of the counties, thus the majority of Washington’s counties 

(57%) have never filed a death notice. Chart 2.  

Death sentences have been imposed in only a handful of Washington’s counties. A 

death sentence has never been imposed in 74% of Washington’s Counties. Chart 3. 

(Table 1 is a complete breakdown of number of aggravated murder convictions, 

death notices, and death sentences in each county.) 

 

 

 

Chart 1: Counties: Death Eligible Convictions 
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Chart 2: Percent of Counties: Death Notices Filed  

 
 
 
 
 
Chart 3: Percent of Counties: Death Sentence Imposed 

 
 
 
    

    
     

 
 

 
 
 
 
 
 
 

                                                                                                                                                                             
78 Some counties may have filed a case as aggravated murder, but if the charge was reduced or there was no 
conviction of aggravated first-degree murder, then no trial report would be required. Moreover, aggravated 
murder charges and convictions of juveniles were not included. 
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TABLE 1:  DEATH PENALTY SOUGHT/IMPOSED BY COUNTY 
 
 

 Total # of 
Aggravated 

Murder 
Cases 

Death 
Notice Filed 

Percent in 
Which 
Death 

Notice was 
Filed 

Death 
Sentence 
Imposed 

Percent in 
Which 
Death 

Sentence 
was Imposed 

County      
Adams 0 0 0% 0 0% 
Asotin 1 1 100% 0 0% 
Benton 5 1 20% 1 20% 
Chelan 2 0 0% 0 0% 
Clallam 5 3 60% 2 50% 
Clark 19 4 21% 3 15.7% 

Columbia 0 0 0% 0 0% 
Cowlitz 5 1 20% 0 0% 
Douglas 2 1 50% 0 0% 

Ferry 0 0 0% 0 0% 
Franklin 2 1 50% 0 0% 
Garfield 0 0 0% 0 0% 

Grant 1 0 0% 0 0% 
Gray’s 
Harbor 

3 2 66% 0 0% 

Island 1 1 100% 0 0% 
Jefferson 0 0 0% 0 0% 

King 61 15 26% 5 8.3% 
Kitsap 18 8 44% 2 11% 
Kittitas 0 0 0% 0 0% 

Klickitat 2 0 0% 0 0% 
Lewis 0 0 0% 0 0% 

Lincoln 0 0 0% 0 0% 
Mason 2 1 50% 0 0% 

Okanogon 6 0 0% 0 0% 
Pacific 0 0 0% 0 0% 

Pend Oreille 1 0 0% 0 0% 
Pierce 44 23 52% 9 20% 

San Juan 0 0 0% 0 0% 
Skagit 4 0 0% 0 0% 

Skamania 1 0 0% 0 0% 

Snohomish 23 6 26% 4 19% 
Spokane 13 6 46% 2 15.3% 
Stevens 0 0 0% 0 0% 

Thurston 4 3 75% 1 25% 
Wahkiakum 0 0 0% 0 0% 
Walla Walla 0 0 0% 0 0% 

Whatcom 5 1 17% 1 17% 
Whitman 0 0 0% 0 0% 
Yakima 6 0 0% 0 0% 

      
Total 236 78 33% 30 13 % 
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2.  Four Largest Counties: 

A review of the filing history by the size of the county demonstrates that death is 

sought and imposed at a higher rate in Washington’s four larger counties. According to 

the 2000 U.S. Census Bureau, Washington’s four largest counties are King, Pierce, 

Snohomish, and Spokane.79 At the time of “Shattering Myths” (2000), the discrepancy 

between the four larger counties compared to the rest of the thirty-five was minimal. For 

instance, “Shattering Myths” concluded that death notices were filed in 42% of the cases 

in both the four larger counties and the rest of the counties combined.80  

This trend, however, no longer exists. Instead there is a 7% gap between death notices 

filed in the four larger counties with the rest of the state. Additionally, the 2% difference 

between death sentences imposed in the four larger counties to the rest of the state has 

doubled to 4% increase. Chart 4.   

 
Chart 4: Comparison between the percentages at the time of 
“Shattering Myths to current trend. 
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79 http://www.census.gov/Press-Release/www/2001/tables/redist_wa.html 
80 “Shattering Myths” page 9.  
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Table 2: DEATH PENALTY SOUGHT/IMPOSED (FOUR LARGEST COUNTIES) 

 
 

 Total # of 
Aggravated 

Murder Cases 

Percent of 
Total 

Death Notice 
Filed 

Percent in 
Which Death 
Notice was 

Filed 

Death 
Sentence 
Imposed 

Percent in 
Which 
Death 

Sentence 
was 

Imposed 
Four 

Largest 
Counties 
(2004) 

141 60% 51 36% 20 15% 

Rest of the 
Counties 
(2004) 

95 40% 28 29% 10 10.5% 

       
TOTAL 236 100% 79 33% 30 13% 

 
 
 
 
A significant difference exists when comparing the four largest counties with each 

other. This difference is best demonstrated when comparing Washington’s two largest 

counties: King and Pierce. King County, Washington’s largest county, has 1.7 million 

residents, while the second largest county, Pierce, has half as many (800 thousand).81 In 

relationship to the four largest counties, King County has had 44% of the aggravated 

murder convictions and Pierce County has had 32%. Nevertheless, King County has filed 

a death notice in a quarter of its cases (25%), whereas Pierce has done so in over half 

(55%). Moreover, death sentences have been imposed in only 8% of King County cases, 

compared to 23% in Pierce County. Chart 5.  

 

 
 
 
 
 
 
 
 
 

                                                           
81 According the 2000 U.S. Census, King County has 1.7 million residents, Pierce County has 700,000, 
Snohomish County has 606,000, and Spokane County has 417,000. 
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Chart 5. Breakup of Four Larges Counties (2004) 
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TABLE 3: DEATH PENALTY SOUGHT/IMPOSED (BREAK UP OF FOUR LARGEST 

COUNTIES) - 2004 
 
 

Counties Total # of 
Aggravated 

Murder Cases 

Percent of 
Total 

Death 
Notice Filed 

Percent in 
Which 
Death 

Notice was 
Filed 

Death 
Sentence 
Imposed 

Percent in 
Which 
Death 

Sentence 
was 

Imposed 
       

King 61 43% 16 26% 5 8% 
Pierce 44 32% 24 55% 10 23% 

Snohomish 23 16% 5 21% 4 17% 
Spokane 13 9% 6 46% 2 15% 

       
TOTAL 137 100% 50 36% 21 15% 

 
 
3. Conclusion – Geographic location 

 
An analysis of the trial reports currently filed with the Washington Supreme Court 

demonstrate that death notices are filed and death sentences are imposed 

disproportionately by county. Half of Washington’s counties have never had a death 

notice filed and three-quarters of the counties have never imposed a death sentence. 

Instead, the decision whether to file a death notice and/or impose a death sentence has 

been reserved for only a few counties. A review of these select counties further illustrate 

that death is sought and imposed randomly and disproportionately by county.   
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B. Race and Washington’s Death Penalty. 
 

 According to case law, another important result theoretically protected by 

Washington’s proportionality review process is the discouragement that the “imposition 

of the death sentence in a racially discriminatory manner.”82  “Racially discriminatory 

manner” can apply at three main stages in capital cases: the initial decision to charge 

aggravated murder thus making the offense death eligible; the decision on whether to file 

a death notice; and finally the decision to impose a sentence of death. The first phase – 

charging decision – is extremely difficult to determine since Washington does not have a 

systematic process to monitor those cases that could have been filed as aggravated 

murder, but were not. To further compound this problem is the number of statutory 

aggravated factors under RCW 10.95 that arguably incorporates most premeditated 

murder fact pattern. Because of the lack of data and the complexity of the issue, this 

section does not discuss whether the initial charging decision is in any way applied in a 

discriminatory manner.  

 This section does, however, analyze the trial reports currently filed to determine 

whether the trends or patterns exist regarding racial discrimination in the decision to file a 

death notice and impose a death sentence. It should be noted that the trends discussed 

below exist when all 39 county elected officials, who make the decision whether to 

charge aggravated murder and whether to file a death notice, are Caucasian.83   

 For decades, the question of whether race plays a factor in the administration of 

capital punishment has been consistently asked.   In 1987, the United States Supreme 

Court in McClesky v. Kemp84was asked whether a Georgia study established racial 

discrimination in the application of capital punishment. The Georgia study was based on 

2400 cases and revealed that a defendant whose victim was white received a death 

sentence at a higher rate than a similarly situated defendant whose victim was black. 

Nevertheless, the court concluded the study did not establish actual discrimination against 

an individual defendant.  

                                                           
82 State v. Brown, 132 Wn.2d 529, 555, 940 P.2d 546 (1997) cert. denied,  118 S. Ct.1192 (1998); see also 
State v. Gentry,  125 Wn.2d 570, 655, 888 P.2d 1195, cert. denied 516 U.S. 843 (1995). 
83 See “American Civil Liberties Union Report on The Anniversary of Furman v. Georgia, Three Decades 
Later: Why We Need a Temporary Halt on Executions”, June 2003, page 12. 
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Since McClesky, there have been numerous studies that review whether race plays a 

factor in capital punishment. In 1990 the U.S. General Accounting Office reported to the 

Senate and House Committees on the Judiciary that based on its synthesis of 28 studies 

on the issue of race, a pattern of racial disparity in the charging, sentencing and 

imposition of capital punishment existed. 85The report stated: 

  In 82 percent of the studies, race of victim is found to influence the likelihood 
  of being charged with capital murder or receiving the death penalty, i.e., those 

who murdered white victims were found to be more likely to be sentenced to 
death than those who murdered blacks. This finding was remarkably consistent 
across data sets, states, data collection methods, and analytical techniques.86 

 
 More recent state studies have further demonstrated that race is a factor in the 

imposition of the death penalty. States like Illinois, Maryland, and Connecticut have 

conducted studies into race and the death penalty. The results have been remarkably 

consistent. 

 In 2001, Professors David Baldus and George Woodworth conducted an analysis of 

Maryland’s 346 First Degree homicide cases where the state filed a death notice.87 They 

found that defendants who killed white victims were more likely to advance to a penalty 

trial compared to those defendants who killed black victims. This was particularly true 

for black defendants who killed white victims. This prompted Maryland Governor, Parris 

N. Glendening, to provide funding for a comprehensive empirical review of Maryland’s 

death penalty.  

 In September 2002, a committee analyzed 6000 of Maryland’s first and second-

degree murder cases. Of these cases, 1,311 were considered “death eligible.” Along with 

geographical issues, the study examined the influence of the defendant’s race, the 

victim’s race, and the combination of the two. The report concluded: 

  [W]e examined outcomes for different combinations of offender and victim 
  race groups. Our results suggest that given that a homicide is death eligible, 

                                                                                                                                                                             
84 481 U.S. 277, 107 S.Ct. 1756 (1987). 
85 Death Penalty Sentencing: Research Indicates Pattern of Racial Disparity, United States General 
Accounting Office, February 1990. http://www.gao.gov 
86 Id at page 5.  
87 Baldus, David C. and George Woodworth (2001) Race of Victim and Race of Defendant Disparities in 
the Administration of Maryland’s Capital Charging and Sentencing System (1979 – 1996): Preliminary 
Finding. 

http://www.gao.gov/�
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black offenders who kill white victims are at greater risk of a death sentence 
than others, primarily because they are substantially more likely to be charged 
by the state’s attorney with a capital offense.88 

 
 Earlier this year, Connecticut released a study of its death penalty.89 The commission 

was asked to conduct a review of Connecticut’s capital punishment from 1973 – 

enactment of its death penalty – to the present. During this period, 166 capital felony 

cases were prosecuted. There were 60 capital felony convictions and 25 cases had death 

penalty hearings. The report found that 86% of the crimes resulting in a death sentence 

involved a white victim and death had never been sought when the victim was black. Of 

the 7 men currently sentenced to death in Connecticut, 43% are black, 43% are white, and 

14% are Hispanic. Because the report concluded that racial and geographical disparities 

existed, the commission called for a further, more extensive, study. 

 This seemingly consistent trend raises the question: Is Washington’s death penalty 

different? Does race – the defendant’s, the victim’s, or both – play a factor in who gets a 

death notice filed against them and who gets sentenced to death in Washington State? 

Seven years ago, the Washington Supreme Court concluded it did not.90 The court 

specifically stated: 

  In this case, there is no evidence that race was a motivating factor for 
the jury, and contrary to the Defendant’s suggestion, a review of the first degree 
aggravated murder cases in Washington does not reveal a pattern of imposition 
of the death penalty based upon the race of the defendant or the victim.91 

 
In 2000, “Shattering Myths” concluded that “[a] detailed analysis of the reports of 

trial judges that are on file with the Washington Supreme Court do not reveal a pattern of 

imposition of the death penalty based upon the race of the Defendant or the victim.”92 

A current review of the trial reports, however, suggest otherwise. Comparing two 

general groups – white and non-white – may suggest that Washington’s death penalty is 

not administered unfairly based on race. But a closer examination reveals that the 

                                                           
88 An Empirical Analysis of Maryland’s Death Sentencing System with Respect to the Influence of Race and 
Legal Jurisdiction. http://justice.policy.net/proactive/newsroom/release.vtml?id=32881 
89 Study Pursuant to Public Act. No. 01-151 of The Imposition of the Death Penalty in Connecticut, State of 
Connecticut Commission on the Death Penalty (January 8, 2003). 
http://www.opm.state.ct.us/pdpd1/CDP/CDP-FinalReport.htm 
90 See State v. Gentry, 125 Wn.570, 655, 888 P.2d 1105 (1995) 
91 Gentry, at 655 (1995). 
92 “Shattering Myths: A Factual Analysis of Washington’s Death Penalty Practices.” Page 5. 

http://www.opm.state.ct.us/pdpd1/CDP/CDP-FinalReport.htm�
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Washington’s death penalty statute has been administered disproportionately against 

African-Americans. For instance, death has been imposed at a higher rate against 

African-Americans as compared to Caucasians. Additionally, death is sought and 

imposed at a significantly lower rate when the victim is African-American. And finally 

African-American defendants charged with killing a Caucasian victim have a 

significantly higher percentage of death notices filed and death sentences imposed.  

  

1. RACE OF DEFENDANTS 
 
 “Shattering Myths” concluded that a detailed analysis of the trial reports did not 

reveal a pattern that Washington’s death penalty was arbitrarily based on the race of the 

defendant or victim.93 This analysis was limited, however. At arriving at this conclusion, 

“Shattering Myths” limited its analysis to two race classifications:  white and non-white.  

Using this approach, current data show that death notices are filed at a slightly higher 

percentage against white defendants (37%) than non-white defendants (26%), and death 

sentences are imposed at nearly the same rate (13%).  

The result is drastically different when analyzing specific racial classifications. 

Caucasian defendants who make up 67% of the trial reports filed also make up the largest 

racial population in Washington State (81%). 94 By contrast, African-Americans who 

make up only 3.2% of Washington’s population, make up 18% of the trial reports: a 

600% over representation of the trial reports to their population. By comparison, other 

races (i.e., Native American, Hispanic, or Asian) do not come close to this disparity. 

Thus, based on the trial report data only, African-Americans are charged with aggravated 

murder (and thus death eligible) in a disproportionately higher percentage than their 

population. Chart 6. 

                                                           
93 “Shattering Myths” page 5.  
94 2000 U.S. Census Bureau. 
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Chart 6: Population/Trial Reports
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 With this over representation phenomenon as the backdrop, an analysis using three 

racial classifications (white, black, and other) suggest that race of a defendant does play a 

factor. White defendants comprise the majority of the trial reports filed, and have a higher 

percentage of death notices filed; yet the death sentences are imposed at a higher rate 

against black defendants. Chart 7. See Table 4 for a complete breakdown of race of 

defendants. 
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TABLE 4.  RACE OF DEFENDANTS 
 

Race of 
Defendants 

Total # 
of cases  

Percent of 
Total 

Death 
Notice 
Filed 

Percent in 
which 
Death 
Notice 

was filed 

Death 
Sentence 
Imposed 

Percent in 
which 
Death 

Sentence 
was 

imposed 
       

White  157 66.5% 59 37.5% 20 12.7% 
African-

American 
42 18% 12 29% 7 16.6% 

Hispanic  9 3.8% 1 11% 0 0% 
Native-American  8 3.4% 4 50% 1 12.5% 

Asian  14 6% 2 14.2% 1 7.1% 
Other   6 2.5% 1 16.6% 1 16.6% 

       
TOTAL 236 100% 79 33% 30 12.7% 

       
Total # of “non-
white” victims 

79 33.4% 20 25% 10 12.6% 

 
 

2. RACE OF THE VICTIM 

 
 Study after study has demonstrated that people who kill white victims are more 

likely to get a death sentence compared to those who kill African-Americans. A 

University of Maryland study concluded,  
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The victim’s race appears to be of greater consequence. Among the universe of 
death eligible cases, defendants with white victims are significantly more likely 
to receive a death notice than defendants with nonwhite victims.95 

 
Additionally, a New Jersey Supreme Court also found a similar disturbing result: 
  

 There is unsettling statistical evidence indicating that cases involving  
  killers of white victims are more likely to progress to a penalty phase than cases 
  involving killers of African-American victims.96 
 
 An analysis of the trial reports filed with the Washington Supreme Court suggests 

the existence of a similar trend. White victim cases make up 75% of all death eligible 

trial reports filed. 16% of the trial reports involve a victim other than white or black.97 

Only 5.5% of the trial reports involve a victim that was African-American. Death notices 

have been filed and death sentences imposed far less often when the victim is non-white, 

and even less often when the victim is African-American. Chart 8. Table 5 is a 

complete breakdown by victim’s race.  
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95 An Empirical Analysis of Maryland’s Death Sentencing System With Respect to Influence of Race and 
Legal Jurisdiction, January 2003 at http://justic.policy.net/proactive/newsroom/release.vtml?id=3881. 
96 Judge David S. Baime, “Report to the Supreme Court: Systemic Proportionality Review Project,” New 
Jersey, August 13, 2001. Report available at http://justice.policy.net/proactive/newsroom/release 
97 There were six (6) cases with multiple victims and at least of the victims was white. These cases were not 
included in the “white” category. See Dodd (#076: white and Native American victim); Martin Jr. (#020: 
white and Native American victim): Runion (#099: white and black victim); Camera (#130: white and 
black victim); Yates (#251: white and Native-American victim) and Ridgway (#265: thirty victims were 
white; twelve victims were African-American; one victim was Asian; one victim was Native American; 
one victim was mixed race, and one victim’s racial identity is unknown).  

http://justic.policy.net/proactive/newsroom/release.vtml?id=3881�
http://justice.policy.net/proactive/newsroom/release�
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Table 5. RACE OF THE VICTIM 
 

Victim’s 
race 

Total # of 
cases 

Percent of 
Total 

Death 
Notice Filed 

Percent in 
which 
Death 
Notice Filed 

Death 
Sentence 
Imposed 

Percent in 
which 
Death 
Sentence 
Imposed 

White 176 74.5% 65 37% 23 13% 
African-
American 

13 5.5% 2 15% 1 7.5% 

Hispanic 10 4.2% 0 0% 0 0% 
Native-
American 

5 2.1% 2 40% 1 20% 

Asian 20 8.5% 5 25% 3 15% 
Other 4 1.6% 1 25% 0 0% 
Multiple 
Race 

8 3.3% 4 50% 2 25% 

       
Total 236 99.7% 79 33% 30 12.7% 
Non-White 
(including 
African-
American) 

52 22% 10 19.2% 5 9.6% 

 
  

3.   CROSS RACIAL CASES 
 
 Studies have also consistently demonstrated that black defendants charged with 

killing white victims are more likely to have death notices filed and sentences imposed 

than white defendants charged with killing black defendants. The Maryland study 

concluded: 

[W]e examined outcomes for different combinations of offender and victim race 
groups. Our results suggest that given that a homicide is death eligible, black 
offenders who kill white victims are at greater risk of a death sentence than 
others, primarily because they are substantially more likely to be charged by the 
state’s attorney with a capital offense.98 

   
 A review of the trial reports currently filed with the Washington Supreme Court 

suggests a trend that matches this sentiment. For instance, since 1981 there have been 

twenty-four (24) death eligible cases in which the defendant was black and the victim 

was white. Of these cases, death notices were filed in 37.5% of the cases. Death 
                                                           
98 An Empirical Analysis of Maryland’s Death Sentencing System with Respect to the Influence of Race and 
Legal Jurisdiction. http://justice.policy.net/proactive/newsroom/release.vtml?id=32881 
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sentences have been imposed in 21%. By drastic comparison, during this same time 

period, there has never been a death notice filed or sentence imposed against a white 

defendant charged with killing an African-American victim. In fact, there has never been 

a death eligible trial report filed with the Washington Supreme Court under this fact 

pattern. 99 Chart 9.  
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4.  Race of Jury 
 

 As demonstrated above, although white defendants make up the majority of the trial 

reports and a higher number of death notices filed, death sentences are imposed more 

often on black defendants. Literature, studies, and reports have demonstrated that race of 

the jury is a factor in the administration of capital punishment. For example, according to 

the American Civil Liberties Union, “at least one in five of all black prisoners executed 

since 1976 were convicted by all-white juries.”100 This concern was further echoed by 

                                                           
99 There has never been an aggravated murder conviction where the defendant was white and the victim or 
victims were only black. There have been two cases in which a white defendant was convicted of 
aggravated murder for killing multiple victims and at least one of the victims was black, but at least one of 
the other victims was white (State v. Runion and State v. Ridgway). In one, Runion, death was neither 
sought nor imposed. A death notice was sought against Mr. Ridgway, but subsequently withdrawn when he 
entered pleas of guilty.  
100 “The Anniversary of Furman v. Georgia, Three Decades Later: Why We Need a Temporary Halt on 
Executions”, page 13.  
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Illinois’ Governor Ryan when he learned that Illinois’ death row consisted of 66% 

African-Americans, of which 20% were convicted or condemned by an all-white jury.101  

 Since 1981, there have been seven (7) African-American defendants who have been 

sentenced to death.102 Of all these cases, only one juror was the same race as the 

defendant.103 Of the five African-American defendants currently sentenced to death, 

every juror that decided whether to convict and impose a sentence of death was white. 

 
E. WASHINGTON’S CURRENT “DEATH ROW” 

 
As to be expected, Washington’s current “death row” is the result of these trends. 

The majority (70%) of the cases of those individuals currently under a sentence of death 

came from one of the four largest counties. Forty-percent (40%) came from one county: 

Pierce.  

The patterns or trends pertaining to the race of the defendant and victim are 

consistent as well. African-Americans – who make up 3.2% of Washington’s population 

– make up 50% of its “death row.”  Nearly all of the cases (90%) involved a victim that 

was white. There is no case in which the victim was African-American.  

Every African-American defendant currently sentenced to death was convicted and 

condemned to die for killing a white victim. By stark contrast, there is no case that 

involved a white defendant charged, convicted, and condemned to die for killing an 

African-American victim. 

Finally, the racial makeup of the jury also holds true. All African-American 

defendants currently facing a sentence of death were convicted and sentenced by an all 

white jury. Table 6. 

 
 
 
 

                                                           
101 Governor Ryan’s speech can be found at http://www.worldpolicy.org/globalrights/dp/2002-0111-
Ryan%20speech%20on%20capital%20punishment.html 
102 Davis(#180), Gentry (#119), Gregory (#216), Thomas (#194), Woods (#177), Harris (#029), and Luvene 
(#135). 
103 In Luvene, only one juror was African-American. In Harris, the trial report notes that “two [African-
Americans] were on the panel and one knew the defendant and asked to be excused. One was called and 
seated, but was excused when he said he would not return a verdict of death for any reason no matter what 
the evidence was.” See trial report #029, section 6(c). 
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Table 6. Washington’s Current “Death Row” 104 
 

Defendant Four Largest 
County? 

Race of 
Defendant 

Race of Victim Jury Makeup 

Cal Brown 
(#140) 

Yes (King) White White 10 of 12 White 

Dayva Cross 
(#220) 

Yes (King) White White 11 of 12 White 

Clark Elmore 
(#165) 

No (Whatcom) White White 11 of 12 White 

Darold Stenson 
(#144) 

No (Clallam) White White 11 of 12 White 

Robert Yates 
(#251) 

Yes (Pierce) White White and Native 
American 

11 of 12 White 

Cecil Davis 
(#180) 

Yes (Pierce) Black Asian 0 of 12 Black 
 

Jonathan Gentry 
(#119) 

No (Kitsap) Black White 12 of 12 White 
0 of 12 Black 

Allen Gregory 
(#216) 

Yes (Pierce) Black White 12 of 12 White 
0 of 12 Black 

Covell Thomas 
(#194) 

Yes (Pierce) Black White 11 of 12 White 
0 of 12 Black 

Dwayne Woods 
(#177) 

Yes (Spokane) Black White 12 of 12 White 
0 of 12 Black 

 
 
 

IV.  CONCLUSION 
 

 
 Although statistically, the number of trial reports filed and thus the “pool” of cases to 

review may be too limited to render a statistical conclusive determination. There is little 

doubt that an analysis of the trial reports presently filed does suggest a trend that is 

heading toward the same disturbing conclusion of other states and federal studies. These 

patterns or trends demonstrate that the race of the defendant, race of the victim, and 

where the killing took place does play a disproportionately significant role in the 

determination whether a death notice will be filed and ultimately a death sentence 

imposed. 
 
 
 
 
 

                                                           
104 This includes the case of Covell Thomas although earlier this year (2004), the Washington Supreme 
Court reversed the aggravated murder conviction and remanded the case back to the trial court. State 
v.Thomas, 150 Wn.2d 821 (2004).  The State is still deciding whether to file aggravated murder charges 
and a notice of a special sentencing proceeding. 
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